File No.
DARREN JAKUBEC and BETH JAKUBEC
Applicants

-and -

AIR CANADA, ZIP AIRLINESINC., ACE AVIATION HOLDINGSINC.

TO:

AND TO:

AND To:

Respondents

NOTICE OF APPLICATION

TO THE CANADIAN TRANSPORTATION AGENCY

AIR CANADA

7373 COTE VERTU WEST P.O. Box: 14000, STATION AIRPORT
ST-LAURENT, Québec

H4Y 1H4

ACE Aviation Holdings Inc.

7373 COTE VERTU WEST P.O. Box: 14000, STATION AIRPORT
ST-LAURENT, Québec

H4Y 1H4

Zip Air Inc. c/o AIR CANADA

7373 COTE VERTU WEST P.O. Box: 14000, STATION AIRPORT
ST-LAURENT, Québec

H4Y 1H4

ACTSAND OMISSIONS OF THE RESPONDENT FOR WHICH THE
APPLICANTS SEEK RELIEF:

1. The Respondents Air Canada, Zip Airlinesinc., and ACE Aviation HoldingsInc.
(hereindter the Respondent or the Respondent Air Canada) caused the death of
the ApplicantsGdog Silawhile Silawas beng trangported in the baggage

compartment or cargo hold on connecting flights on Januay 4, 2004:Air Canada
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flight8063from Smithersto Vancouve British Columbia; Zip Airlinesflight
3X%288from Vancouve BC to Winnipeg Manitoba.

The Respondent, throughits acts and/or omissions caused Sila@ desth by carbon
monoxide poisoning or othe meanswhile Silawas on boad oneof the
connecting flights of the Respondent as above

In addition, the Respondent negligently misrepresented to the Applicants tha Sila
would be safe throughthese flights, and by failing to warn the Applicants about
the possible risks to Sila@ life and hedlth, and by failing to point outto the
Applicants Air CanadaZip® excluson from liability clausein its tariff in regard
to the death of animals during trangport or any other aspect of its tariff or related
regulations laws or contract terms.

These acts and omissions(failures to inform) conditute the application of terms
and condttionsnotin the Tariff and contrary to s. 67(3) of the CanadaTrangport
Act (the QActQ. Section 67(3) states that the holder of adomestic licence shal not
apply any term or condition of carriageunless theterm or condtionisset outina
tariff that hasbeen pulished or displayed. Thetariff was not published or
displayed by the Respondeant in any manne visible, known or readily accessible
to the Applicants.

The Respondent purported to deny any liability for Sila@ death or theresulting
injury to the Applicants, by relying on the Canadian Domestic Rules Tariff for Air
Canada(the OrariffQ which applicable sectiongrules are identical in the Zip
Tariff)), SectionV-Baggaye, Rule 230AC, subpat (B), subsection (1) (the Qariff
exclusonQ, which states:

CCarrier shdl notbeliablefor loss, dday, injury, sickness, or death of any
pet or animal accepted for trangortationE. O

RELIEF SOUGHT

6.

The Applicants seek thefollowing relief:
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A declaration or order by the Agency, asaquasi-judicia tribund, that,
pursuant to s. 67.1 of the Canada Transportation Act (the A ctQ, the
Respondant, contrary to s. 67(3) of the Act, applied aterm or condition of
carriage applicable to itsdomestic service tha was not set outin its tariffs.

An order by the Agency tha, pursuant to s. 67.1(b) of theAct, the
Respondant mug compensate the Applicants for special damagesincurred,
induding the cogs of theautopsy of Sila, such special damages currently
estimated at $40000.

An orde by the Agency tha, pursuant to s. 67.1(c) of theAct, the
Respondent mugst compensate the Applicants for $50,000in specia
damagesfor log income andin general damages for the extreme
emotiond, mental and psychological injury to the Applicants as a result of
theuntmely, unnecessary and avoidable death of Sila caused by the
negligence of the Respondent.

A declaration or order by the Agency tha, pursuantto s. 672 of the Act,
provisionsof the Respondent@ Tariff (being the Canadian Domestic Rules
Tariff for Air Canada andfor Zip), listed bdow, are unreasonable, and to
the extent that they force untenable choices, risks, liabilities and
conditionson those traveling with animals, are unduly discriminaory
(such choice bang to eithe travel by other means which might notbe
feasible or practicable, or to travel by air but accept risks to thehedth and
well-being of their animals and thelegd risk resulting from the tariff
excluson). Theprovisonsof the Tariff at issueare:

! Rule 1(A): OheserulesE are expressly agreed to by the
passenge to the same extent as if such ruleswere induded as
conditionsin the contract of carriageO

! Rule 95 (F): CCarrier shdl notbeliable for consequential, special,

punitive or exemplary damages arising from or connected in any
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way with any act or omission by thecarrier, its employees or
agents, whether or not such act or omission was neggligent and
whether or notthe carrier had knowledgetha such damages might
beincurred.O

Rule 200(A) (4): Orhepassenge mug E assume all responsbility
for complying with any applicable laws, cusgoms, and/or other
govenmental regulations requirements, or restrictionsof the
county, state or territory to which theanimal is being trangportedO
to the extent this limits the Respondent@ liability where it would
otherwise, butfor this Rule, beliable.

Rule 200(A) (7): Q\ir Canadaand/or Zip will notberesponsble
in theevent of loss, dday, injury, sickness or death of such
animal.O

Rule 200(C): To theextent it limits or prevents passenge's from
carrying adogin the passenge compatment if such dogwill not
fit within acontaine 20incheslong 16incheswide and 9 inches
in haght

Rule 230(A) (1): Quiability for theloss of, damage to, or thedday
in ddivery of, baggage or other persond propaty E shdl notbe
more than $1500pe passenge unless a highe valueis declared in
advance and charges are pad pursuant to carriersregulationsin
paragraph (C). In theevent, theliability of thecarrier shdl be
limited to such highe declared value In no case shdl thecarrier®
liability exceed theactud loss suffered by thepassengeE. [for
Zip, andits Tariff, such liability is limited to $250}0

Rule 230(A (3): Orhecarrier may disallow any claim for loss or
damageE where the passenge fails to have the carrier® baggage

clam declaration form notarized. Carrier may also disallow claims
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when the passenge fails to provide prodf of lossin theform of

receipts of purchase.O

! Rule 230(B) (1): CCarrier shdl notbeliable for loss, dday, injury,
sickness or desth of any pet or animal accepted for trangportation.
Theowne of thepea assumes all responsbility for compliance
with all govenmental regulationsandior restrictionsO

! Rule 230(C) (2): Q.imits on declared highe values: The declared
valuefor pasond propaty, induding baggage, shall not exceed
thelimits of $2500CAD.O

(e An orde by the Agency disallowing the aboveprovisonsof the Tariff,
pursuantto s. 67 .2 of theAct.

() Cogs of this application on asolicitor and client basis, and the Goodsand

Services Tax.
(9) Such further and other relief as this Honouable Agency may deem jud.

7. The Applicants bring this application following the lifting of the stay order as
applied to the Respondant, on September 30, 2004by Jugice Farley of the
Ontario Supeior Court of Judice.

THE PARTIES

1. The Applicants at thetime material to this action were in the process of moving
thar residence from Smithers BC to Wawa, Ontario. The Applicants currently
residein Smithers BC, having relocated back to Smithers on or aboutJuly 20to

24,2004

2. The Applicants Dr. Darren Jakubec is a medical doctor whoislicenced to work,

and does work in and travels to variousremote locationsin the north, especially in
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Ontario, BC and Nunavut, doing full spectrum general practice. Thelocations
and remoteness of hiswork sites, the distance between locations and his work
schedule (his contracts generally rangefrom oneto six months after which
relocationis required, andtravel isrequired during contracts) all require tha Dr.
Jakubec travel by air for hiswork. Since Dr. Jakubec is congantly traveling for
hiswork, in order for hisfamily (hiswife Beth, and ther dog Sila) to betogether

asafamily unit, they too mug travel by air.

The Applicant Beth Jakubec is aregistered nurse who is often retained to work,
sometimes after thefact, with the Applicant Dr. Darren Jakubec at thelocationsto

which heisassignad.

The Applicants acquired Silafrom a shdter in Comwall, Ontario when shewas a
puppy.Silalived and traveled with the Applicants during her entire life with the
Applicants. Silawas approximately five years old at thetime of her death. The
Applicants have no children and at all timesregarded Sila as a special and loved
family member, regardless of the cultural affinity for defining such family

members as petsOor thelegd affinity for defining them as GpropetyQ

TheRespondat Air Canadais a corparation incorporated unde thefederal laws
of Canadawith its head office in Dorval, Quebec. The Respondant Air Canada

regularly carriesonbusnessin Ontario.

The Respondent ACE Aviation HoldingsInc. (ACEQ is a corporation

incorporated unde thelaws of Canadain or aboutJung 2004,andis the parent
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corporation of Air Canada The Respondent ACE regularly carries onbusnessin

Ontario.

7. At dl times material to this action, Zip Airlines Inc. ((ZipQ was a wholly-owned
subddiary of Air Canada, and Zip® head office was at thetime the cause of
action arose located in Calgary, Alberta. Air Canadalaundhed Zip as adiscount
carrier in thewest, some time in or aboutthe summer or early fall of 2002.0n or
about September 6, 2004 Zip ceased opeaationswhen it became fully integrated
into the opeaationsof Air Canada andits liabilities became wholly those of Air

Canada

8. Air Canadaopeated flight AC 8063from Smithers to Vancouve BC on Januay
4,2004 Zip Airlines, beng awholly owned subsdiary of Air Canada, opaated

flight 3J6288from Vancouve to Winnipeg on Januay 4, 2004.

INCIDENTSLEADING UP TO AND FOLLOWING SILAG DEATH

9. Silawas a hedlthy, fit and bdoved family member when her life was ended. She
was a black lab mix, approximately five years of age, and weighing about70to
80 pounds Shewas in excellent health and fitness prior to theflights of Januay
4,2004 and al her annud checkup shots were current. Sheaccompanied the
Applicants on many longwalks and hikes (up to 30 kilometre hikes over several
hours) in themonthsprior to her death, withoutany sign of fatigueor

discomfiture.
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TheApplicants loved Sila as a family member withoutreservation or without
diminution because shewas adogand nota human. Sila provided the Applicants
with oneof thar only forms of continuity and sense of family in alife tha
involved working in, traveling and congantly relocating to variousparts of
northern Canada In addition, Sila provided the Applicants with a sense of
comfort and protection in many remote northern communities in which lighting

and other neéighbouhoodsecurity amenities were not available.

Silatraveled with the Applicants by air on numerousoccasionsprior to Januay 4,
2004,induding on many Air Canadaflights, always withoutinddent. Silawas
accugomed to air travel, and there were never any signs(prior to January 4, 2004)

tha flightwas in any way injuriousto or unamfortable for Sila

In or aboutOctobe, 2003 the Applicants purchased directly from Air Canada by
telephone two (2) tickets for airlinetrangport originaing in Smithers, BC and
ending at Winnipeg, Manitoba with a stop and changeof aircraft in Vancouve,
BC. Tho=tickets were purchased for travel on Air Canadaflight AC 8063from
Smithersto Vancouve on Januay 4, 2004and for travel on Zip flight 316288
from Vancouve to Winnipeg on January 4, 2004 Thetickets were issued
electronically on or aboutOctobea 10,2003. At the same time as the purchase of
thar own tickets, the Applicants reserved space to trangport Silaonthe same

flights.

On Januay 4, 2004 the Applicants arrived at the Smithers airport, and discovered

tha thar flighttimes had been changed by Air Canada  The Applicants checked
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themselvesin for thetwo flights (to Vancouver, then to Winnipeg), and checked
Silain to betrangorted in the baggage compartments on the same flights. The
Applicants paid $4000 plustaxes for Sila® trangport at thetime of check-in and
were issued an excess baggageticket. Silawas placed by the Applicantsina
kennd, with padding, blankets and soft toys Thiswas the same kennd the
Applicants had used to trangport Silaby air on numerouspreviousoccasions
withoutinddent; thekennd was in soundand safe condition. Silawas not

sedated, and had never been sedaed on any previousflight

The Applicants and Silawere boaded onto and trangported on Air Canadaflight
AC 8063from Smithers to Vancouve onJanuay 4, 2004 Theflightleft and
arrived about20 minutes late, lasted about1l! hous, passagewas smooth andto

theknowledgeof the Applicants was uneventful.

The Applicants disembarked at the Vancouve airport, and as there was only
aboutonehdf hourbeore the conneting flightfrom Vancouve to Winnipeg was
to depart, they elected to notremove Silafrom he kennd for awalk. The
Applicants asked an attendant at the departure gae to make sure tha Silawas put

onthe same flight as the Applicants to Winnipeg.

The Applicants were later advised by Shirley McDivet tha her doghad been
safely trangorted in thecargo hold of this same Smithersto Vancouve flighton

Januay 4, 2004

The Applicants boaded the Zip flight 3J6288from VVancouve to Winnipeg, and

from awindowin the plane, saw Sila® kennd loaded onto the same planewith
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other baggage The Applicants were not close enoughto see wha postionor
condition Silawas in, butwere notinformed by anyonethat there were any

appaent problems with Sila at this point.

Theflightfrom Vancouve to Winnipeg left and arrived aboutonehdf hour late,
lasted about2 " hours, passage was smooth and to the knowledgeof the

Applicants was uneventful.

On arrival at the Winnipeg airport, the Applicants went to the baggage arrival
area, and retrieved thar luggaye However, Silaand he kennd did notarrive with
the other baggage The Applicants waited for several minutes, and then asked an
airport security staff member to find out where Sila was; this security person
radioed someoneand moments later respondel, Orhere@ a problemQ and
informed the Applicants they had to attend at the Qo baggageOarea. The
Applicants hurried to log baggage, did not see Silaor her kennd, were informed
by a staff peasonthere tha they had to speak with a paticular Air Canada

employee, who they pointed out

This staff person painted outwas Mr. Jim Heaton, cusomer service manager for

Air CanadaZip in Winnipeg. He advised the Applicants tha there was a problem.
He said OVhen they opened the door, Silawas notmoving OThe Applicants took
this to mean and it does mean tha when the baggage compartment doorto the Air

CanadaZip flight was opened, Silawas aready dead.

The Applicants hurried back to theregular baggage area, and saw thekennd with

Sila proneindde and notmoving. The Applicant Beth Jakubec shouted, C5he®
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not moving. OThe Applicant Dr. Darren Jakubec tore theroof off thekennd and

foundSilato bestiff, her eyes glossed, not breathing, and dighty warm.

The Applicant Dr. Darren Jakubec checked Silafor signsof life, butfoundtha

shewas dead.

Mr. Jm Heaton informed the Applicants that the crew had checked the aircraft
and had foundno flaws; tha pressure, heat, coolness and oxygen were monitored.
But Mr. Heaton did not specify whether he meant this was routindy doneon such
flights or had been donebecause Sila had died; hedid not specify when or where
such monitoring took place, or how. He aso said, Ot& bad PR to lose adogQand

said that QheyOlose oneor two dogsa year to desth.

Mr. Heaton aso indicated that the Applicants would receive areport reviewing
some aspect of the airplane@ system between Vancouve and Winnipeg, which
theairlinewaslookinginto, and tha the Applicants would get such report the
next day. The Applicants have to dae received noreport or review from Air

Canada

Mr. Jm Heaton provided the Applicants with the name, address and phone
number for aWinnipeg veterinay clinic, being the Winnipeg Animal Emergency
Clinic. After repeated ingstence from the Applicants, Mr. Heaton arranged for an
Air Canadaemployee to drive the Applicants, with Sila@ body; to the veterinary

clinic.



26.

27.

28.

29.

-12-

Theveterinarian on site at theclinic confirmed tha Silawas dead, and at the

ApplicantsOrequest, arranged to have an autopsy performed on Sila

Theautopsy was performed by J. Grant Spearman on Januay 5, 2004.The
autopsy report by Dr. Spearman, DVM, dated January 5, 2004, states (orobable
carbonmonoxide poisoningQes the cause of Sila@ death. Thereport states: Orhe
reddish colouration of thefresh tissues and the presentation of formalin fixed
tissues appearing unfixed is congstent with what we have seen previoudy with

carbonmonoxide poisoning.O

Theautopsy report goes on to state wha the Respondent Air Canadahad stated to

Dr. Spearman, and Dr. Spearman@® questionsabott this:

CCargo area tested oxygen levels nomal, temperature 65FE. The
monitoring donein theplaneisrelatively normal Bhowever, the
information that wasn®given was (a) how long after the compartment was
opened were thereadingstaken, and (b) were thereadingstaken at height

or at floorlevel since carbonmonoxideis heavier than air.O

Dr. Spearman received a phonecall from an Air Canadarepresentative (hedoes
notrecall theperson@name) onor aboutJanuay 5, 2004 and this person
provided theinformation to him tha monitoring was doneon the plane, tha
oxygen levels were nomal, and that thetemperature in the cargo areawas 65F,
Dr. Spearman further noted in theautopsy thetwo questions listed as (a) and (b)
above and indicated that theinformation provided by the Air Canada

representative did not confirm that carbonmonoxide poisoning did notoccur.
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Further, Dr. Spearman does not know whether the Air Canadarepresentative
meant tha monitoring was doneon aregular or routinebasis, or had specifically

been donein this case after Silawas founddead.

The Applicant Beth Jakubec called the Winnipeg Anima Emergency Clinic
approximately oneweek after Januay 4, 2004and a clinic staff person informed
her tha someonefrom Air Canadahad been calling or been at theclinic in person
amog every day since Januay 5 asking abouttheautopsy report for Sila (which
was not then finished). Beth Jakubec called the clinic back on or aboutJanuay
14,2004 asking when shewould receive theautopsy report, and Dr. D. Van
Middlesworth, oneof the owners and supevising veterinarians of theclinic,
informed Beth Jakubec that ontha day a man identifying himself as representing
Air Canadacame into theclinic asking aboutthe autopsy report. Dr. Van
Middlesworth then informed Beth Jakubec tha a clinic staff person at thefront
desk gave a copy of the autopsy repott to this person from Air Canada because
said clinic staff person was not aware of the JakubecsOrequest that the report not
be shared with anyoneelse until the Applicants gave thar approvd. The
Applicants made such request because they wanted to informed first of thecause

of Sila® death.

The Applicant Dr. Darren Jakubec wrote to Mr. Stephen Smith, then President
and CEO of Zip Airlines, by fax letter dated Januay 7, 2004,and informed Mr.
Smith or Sila@ desth, theinddents which occurred on discovery of her desth, and

how important Sila had been to the Applicants.
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The Applicants assert tha this faxed letter to Mr. Smith conditutes dueand
propea notice of theclaim herein, and tha further notice or action was not
possible prior to thelifting of stay order on September 30,2004,applying to the

Respondent as of April 1, 2003

TARIFF

33.

34.

35.

The Applicants were notinformed by any representative of the Respondent of any
excluson from liability or of any conditionsontheticket, or of the existence of

any Tariff limiting liabilty, unt| after Sila@ death.

The Applicants had never been informed by any ACE, Air Canadaor subsdiary
airlineemployee or agent, or anyone prior to or during any flight which they also
pad for and had Silaboaded in baggage or otherwise, aboutany Tariff norany
exclusonfrom liability applyingto thetrangoort of animals or baggage on Air

Canadaor Zip flights.

The Applicants had never been informed by any ACE, Air Canadaor subsdiary
airlineemployee or agent, or anyone aboutthe application of or any content of
any Tariffs, prior to bangtold of theexcluson from liability Tariff rule after
Sila@® desth. Neither the Tariffs for Air Canadaor for Zip are, to the knowedgeof
the Applicants, readily available or accessible to the public throughany means
eithe onthelnternet or otherwise. The Applicants, throughcoungl, had to
request copies of variouspottionsof the Tariffsfrom Air Canada® legd
depatment; staff in other departments contacted at Air Canada stated they did not

even knowwha the Tariffs were or how to access them.
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Neither the passenge tickets, baggage checks nor excess baggage form issued to
the Applicants for theflights at issue made any mention of any content of any
Tariffs, identified as such, made any mention of the Tariff excluson or any
limitation of liability for death of any animal during trangoort, nor made any
mention of any risksto animals during trangport in the baggage compatment or

cargo hold.

In theaternative, if thetickets or other doaumentsissued by the Respondaent to

the Applicants contained the word QariffOor contained an excluson of liability

for thetrangport of baggage or animals, no Air Canada, ACE, or subgdiary airline

employee or agent, or anyone on Januay 4, 2004o0r at any time prior or Since,

pointed out to the Applicants in any way such reference or wha it means

The Applicants were never informed by any ACE, Air Canadaor subsdiary
airlineemployee or agent, or anyone of any possibility or risk of carbon
monoxide accumulation or poisoning, or injury or death by other means to an

animal in thebaggage compartment or cargo hold of any flight

Neither the Tariff excluson nor any limitation of the Respondent( liability as
mightbefoundin the Air Canadaor Zip Tariff appliesto, bindsor limitsthe
Applicant, or excludes or limits theliability of the Respondent in any way in

regard to the herein clam.

The Applicants have notreceived anything Bnether investigation nor review

reports or results, nor compensation Bfrom the Respondent.
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41.  TheApplicants have both suffered and continueto suffer extreme emotiond and
psychological injury, harm, pan and distress as aresult of Sila@ untimely,
unexpected and unnecessary death, and as a result of the Respondent@ failure to
provide any relief whatsoever. The Applicants have los abdoved family membe
dueto the nggligence of the Respondent, aloss from which they will likely never

fully recover.

42.  Asareault of thisloss and theresulting psychological injury, the Applicants
experienced finandal lossin Ontario, indudingloss of income, cods of an

autopsy report, and cods of relocation of thar residence.

ALL OF WHICH ISRESPECTFULLY SUBMITTED, DATED THIS 13" DAY OF
DECEMBER, 2004

N. Kate Kempton

Olthuis, Kleer, Townshend
229 College Street, Suite 312
Toronto, Ontario M5T 1R4
Phone 416-981-9374

Fax: 416-981-9350

Solicitors for the Applicants



